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A marital settlement agreement is a divorce contract that splits the property and liabilities owned by the couple and outlines alimony, child support, and custody arrangements. The agreement should be created prior to or at the time of filing for divorce. After the division of assets and any custody arrangements are made, the judge will be required to approve
before agreement before issuing the divorce decree. By State A marital settlement agreement, or “MSA“, outlines the basic terms for a divorce between a married couple. If there is no prenuptial agreement, the partner with the higher income will be required to provide monetary assistance to the other. This comes in the form of alimony and child support.
Approval from Judge – After the marital settlement agreement has been signed by both parties, it must still be approved by the judge. What is Included? Division of Assets/Property; Alimony; Child Custody; and Child Support. How to Negotiate a Divorce Negotiating is what most people imagine with lawyers going back and forth arguing over different assets
and custody. When all the assets of the couple are at stake, things can get ugly. Therefore, it’s important to stay cool no matter what threats are made with the goal of completing an agreement. Step 1 – Find an Attorney Even if an uncontested divorce has been agreed upon, it’s highly recommended both parties get legal counsel to oversee the process. It’s
best to find a local attorney recommended by friends and family or use a website referral service. Best Websites to Find a Divorce Attorney Avvo.com thervo.com LegalMatch.com Step 2 – Meet and Strategize Meet with the attorney and figure out the best course of action. It’s best to gather their income tax returns for the last 2 years along with a financial
disclosure of the couples’ assets and liabilities. The attorney will use the current incomes of the spouses and child custody schedules to determine who much will be paid for alimony and child support. Step 3 – Contact the Other Spouse’s Legal Counsel After a draft has been created of the wants and needs of the spouse, it should be sent to the other
spouse’s attorney. In addition, the other spouse should outline what they are looking to get. Step 4 – Schedule a Meeting All assets, bank accounts, and debts should be disclosed. This is a preliminary meeting with each spouse stating items that are the most important to them. It’s highly recommended to keep emotions out of the process as difficult as that
might be. Step 5 – Begin Negotiating Everything is on the table including the division of assets, debts/liabilities, spousal support (alimony), custody, and child support. The negotiating process will often be at the same time as the court proceedings. During this time, the judge may weigh in on what is delaying the proceedings from going forth. Step 6 – Sign the
Marital Settlement Agreement After both spouses have come to a general agreement it must be written in a marital settlement. This document is recognized in every State and must be signed by both spouses. Step 7 – Go to Court After the marital settlement agreement is signed it must be filed with the court. The judge will review the document and ensure
that it’s considered fair and reasonable to both parties. Step 8 – Get a Divorce Decree Once the marital settlement agreement has been filed the couples may apply for a divorce decree (or ‘divorce judgment’). The decree is often sent in the mail to both parties within 30 days of the final court hearing. After the divorce decree is sent, the spouses may use for
name change purposes or to file with any other government agency. How is Property Divided? There are two (2) ways to calculate how property is divided in the USA: Equitable Distribution Law Community Property Law 1.) Equitable Distribution Law Equitable distribution law is the “fair” separation of assets (not equal). The court takes into a multitude of
factors such as: How long the marriage lasted; Financial contributions during the marriage (who paid for what); Employability of each spouse; and Assets and debts of each spouse (or combined). Forty-one (41) States have enacted equitable distribution laws: Alabama, Alaska, Arkansas, Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, Illinois,
Indiana, Iowa, Kansas, Kentucky, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, New Hampshire, New Jersey, New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, Utah, Vermont, Virginia, West Virginia, and Wyoming.
Laws – Uniform Marriage & Divorce Act § 307, Barr v. Commissioner, 10 T.C. 1288 (1948), IRM 25.18.1.3.5 (Annulment) 2.) Community Property Law Community Property law means that from the start of the marriage, all assets acquired and money earned by any of the spouses, is the property of the marriage. This also includes debt and does not matter if
each spouse has their own separate credit cards or bank accounts. Nine (9) States have enacted community property laws: Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, and Wisconsin. Laws – IRM 25.18.1.2.2 ( Community Property Law) What is Alimony? Alimony is a payment made from a spouse with a higher-income to
the other spouse for a period after the marriage has ended. The amount is decided amongst the parties in the marital settlement agreement and further approved by the presiding judge. How is Alimony Calculated? Alimony is calculated by using the couples: Income of Husband; Income of Wife; Number of Dependants; and Length of Marriage (years) Alimony
Calculators What is Child Support? Child support is the payment by a non-custodial parent to a custodial parent for the support and care of their children. The payments made are not tax-deductible. Child support is decided either in the marital settlement agreement or by the presiding judge. The support may also include health and dental insurance,
education, and additional support for other liabilities. How is Child Support Calculated? Child support is calculated in accordance with each State’s Child Support Guidelines by: Number of Children under 18 years of age; Income of Non-Custodial Parent; Income of Custodial Parent; Health Insurance costs Daycare costs; and Percent (%) time each parent has
the Children. Child Support Calculators Punishment for Non-Payment In a 2018 report, approximately 66% of all child support payments were collected. The punishment for non-payment is up to State law and commonly involves the following: Income withholding; Driver’s license suspension; Interest on the amount owed; Passport denial; and Jail time. Under
18 U.S. Code § 228, if a parent who lives in another State does not pay child support for a period of at least 1 year and at least $5,000 is owed, the parent may be subject to fines and up to 6 months of jail time. If a parent commits the same offense again, they may be subject to 2 years in jail. Why Fathers Don’t Pay In a 1997 survey, fathers claimed they did
not pay child support for the following reasons: No money to pay: 38% Not visitation rights: 23% No control of spending: 14% Did not want the child: 13% Not the father: 12% Child Support Guidelines (50-States) Tax Benefits from Children Under the Tax Cuts and Jobs Act, a custodial parent is the default beneficiary of the minor children being dependents
for tax purposes. This means that a parent can save up to $2,000 per child (and $1,400 is refundable even if the parent doesn’t pay federal income tax). Only 1 parent may use the children for tax savings. Non-Custodial Parents – If a non-custodial parent will be the one getting the children’s tax benefits, IRS Form 8332 must be attached to the non-custodial
parent’s IRS Form 1040 when filing. Custodial vs Non-Custodial A custodial parent is a parent that will have the children for a majority of the time after the divorce. Due to this arrangement, the non-custodial parent will most likely be obligated to pay child support while having only part-time custody or visitation rights of the children. Frequently Asked
Questions (FAQs) Yes and no. It can only be changed with the consent of both parties or there is a “substantial change of circumstance”. Such a change would have to be a job loss or if the other spouse has increased their income. Any change in the agreement would have to be approved by a court unless agreed to mutually. Can a Judge make a change to
a Marital Settlement Agreement? Yes. In most States, the presiding Judge will look over the agreement to ensure it’s fair to both parties. If not, the Judge can request changes to be made. If it’s after the divorce has been finalized, either spouse may request a change to the agreement which can be changed. Although, it is very difficult unless there is a
substantial change in either of the spouses’ employment status. When does a Marital Settlement Agreement need to be signed? Before submitting the final judgment and is commonly attached to it. This is usually the last court hearing or the hearing before the divorce decree is issued. How to enforce a Marital Settlement Agreement? Alimony – Requires
filing a contempt case that will most likely garnish the wages of the non-paying spouse. If there are assets or property of the non-paying spouse, the court can place liens in the amount owed. Child Support – The spouse will need to make a complaint with the child support enforcement agency in the State. This does not usually require an attorney to file. How
to sign a Marital Settlement Agreement? A marital settlement agreement is highly recommended to be notarized. A notary acknowledgment required the identity of both spouses and proves the spouses entered into the agreement without being forced to sign. Does a Marital Settlement Agreement remain confidential? It depends, each State handles the
confidentiality of divorce differently. In California for example, the spouses can agree to hire a private Judge, private mediator, or file a memorandum (if the court offers). Sample Marital Settlement Agreement Download: Adobe PDF, MS Word (.docx), OpenDocument How to Write Download: Adobe PDF, MS Word (.docx), OpenDocument In 1970, California
changed the way people looked at divorce as well as the ease at which they could get out of a marriage by passing the first no-fault divorce law in the United States. Before that, in order to get a divorce, one spouse had to have done something wrong -- be "at fault" for the failure of the marriage. Those wrongdoings are called "grounds for divorce" and
include adultery, physical or mental cruelty, desertion, confinement in prison, physical incapacity (for the purpose of sexual intercourse) and incurable insanity. If the defending spouse didn't want the divorce, he or she had to deny what they were being accused of and defend himself or herself in court.While many states still allow fault divorces, they all also
allow no-fault divorces. No-fault divorces are just what they sound like: No one is at fault for the failure of the marriage. Even if there were some misconduct, it doesn't matter in a no-fault divorce. The basis for dissolving the union may simply be "incompatibilities" or "irreconcilable differences." There usually doesn't have to be any explanation or proof of a
problem. In most states, it doesn't matter if the other spouse consents to the divorce or not.Contested vs. Uncontested DivorceA divorce is uncontested if one spouse either:Doesn't respond to the spouse's request for divorce or to the spouse's decisions regarding division of marital property and debts and child support, alimony and child-custody
issuesDoesn't legally dispute the spouse's decisionsAgrees on every detail (also referred to as a divorce by agreement)If an agreement can't be reached on every issue, then it is a contested divorce, and the couple has to take the issues before a judge. Contested divorces cost a lot more and usually create a lot more turmoil.Simplified DivorceSome states
allow a simplified divorce, which speeds up the divorce process and usually keeps it out of court. Simplified divorces are uncontested, no-fault divorces with no disagreements on the settlement.State laws differ on simplified divorce, but usually it is a less expensive and less stressful way to go. Some states require only that you fill out forms and have a judge
approve your settlement agreement. Others will only allow you to seek a simplified divorce if there are no dependent children (under 18) and no outstanding financial debts involved. Simplified divorces are usually granted very quickly (30 days after filing is common).State VariationsAll states have different divorce laws. While there is a Uniform Marriage and
Divorce Act that some states have adopted, details and procedures still vary wildly. Some states have also adopted the Uniform Divorce Recognition Act, which requires that the divorce be filed in the state where both spouses live. If they get a divorce in a different state, their state of residence won't recognize it, causing big problems down the road if one of
them wants to remarry.Even states that haven't adopted the Uniform Divorce Recognition Act usually have a residency requirement for divorces, meaning you have to have lived in that state for a specified length of time before you can file for divorce there. Because some states also have requirements for lengthy separations before divorces can be final,
people seeking quick divorces often move temporarily to states that have shorter separation periods just to get their divorces faster. So how do you go about getting a divorce? Do you have to go to court? If you have a contested divorce or you are seeking a fault divorce in order to gain greater spousal support or child custody, then the answer is probably
yes. If not, then going to court isn't always necessary. In fact, currently only about 10 percent of divorces are taken before a judge. Most are settled out of court.Litigated DivorceThe typical divorce involves one spouse filing a complaint and then both spouses hiring attorneys. Each attorney begins "discovery" to determine how to divide marital property.
Eventually, either the two attorneys work out a settlement on behalf of their clients or it goes to court and is decided by a judge. The couple is not actively involved in the negotiation. The final settlement covers distribution of property, child and spousal support and child custody/visitation issues.Mediated DivorceMediation is growing in popularity for divorce
because it puts the couple in charge of the negotiation and how property is distributed. With the help of a neutral professional, the couple can discuss and negotiate the issues to reach a result that both parties are comfortable with. If mediation doesn't work, they can move forward with the traditional, litigated case and let a judge decide.The couple doesn't
avoid court completely with mediation, however. The agreement still has to be approved, forms completed and the divorce finalized through a court process. But, they avoid having their dirty laundry aired in public and they don't have to call friends and family to testify at a trial.Collaborative-law DivorceAnother option growing in popularity and availability is
collaborative law. Collaborative law is a new process for dispute resolution that includes an upfront, written agreement stating that the divorce will not go to court. Instead, it is more of a dispute-resolution setting in which the couple remains in control by way of face-to-face negotiation sessions. Those sessions include both spouses and their attorneys. They
may also hire professionals such as therapists, appraisers or other consultants.Essentially, the attorneys are there to answer legal questions, and the couple controls the negotiations. Both spouses have agreed that information will be exchanged (discovery) in a timely manner. Because each spouse understands his or her individual interests and needs
better than anyone else, this process allows them to present those needs and find a solution quickly.Rather than being out to "win" -- creating an adversarial atmosphere -- the attorneys in this case become problem solvers and negotiators because the whole focus and goal of the process is the settlement. If a settlement can't be reached, the attorneys agree
to be fired and pass on all of their files and information to subsequent attorneys. This helps control costs because the next attorney doesn't have to repeat the discovery process.
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